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1.
Introduction. There’s no such thing as a resulting trust to reverse unjust enrichment, and it’s a good thing too!
The basic theme of this paper is that the resulting trust arises by operation of law and may be displaced by intention – more particularly, that the resulting trust arises by operation of law in cases of gifts and of trusts which apparently fail, and may be displaced by the demonstration of the donor’s (actual or presumed) intention to benefit the recipient.
 There is no room in this approach for a restitutionary analysis predicated upon the unjust enrichment of recipient at the expense of the donor.

Nevertheless, one of the many ideas advanced by Peter Birks in his pioneering Introduction to the Law of Restitution
 was that resulting trusts are indeed restitutionary, called up to reverse unjust enrichments.
 He returned to this argument during his career
 and again in his last book, the groundbreaking Unjust Enrichment.
 Robert Chambers gave it even more detailed and sophisticated expression, first in his major book on Resulting Trusts,
 thereafter in subsequent articles
 including an important one in memoriam Peter Birks.
 Indeed, the essentials of the point have been taken up by Lord Millett in the Privy Council in Air Jamaica Ltd v Charlton.
 

On the other hand, as strongly as Birks and Chambers have argued in favour of an analysis of the resulting trust as a restitutionary response to unjust enrichment, William Swadling
 and Charles Rickett and Ross Grantham
 have powerfully argued for the pre-existing orthodoxy. Furthermore, in Westdeutsche Landesbank Girozentrale v Islington LBC,
 Lord Browne-Wilkinson robustly asserted a similar line,
 whilst Lord Goff characterized Birks’ thesis in this respect as “avowedly experimental, written to test the temperature of the water”,
 and felt “bound to respond that the temperature of the water must be regarded as decidedly cold”.
 Moreover, the Supreme Court of Canada recently decided two appeals
 turning on resulting trust principles by a straightforward application of the orthodoxy, and without mention of the competing unjust enrichment analysis.

It is an important debate, and not yet over. Indeed, it could not have been more opportune: for too long, courts of chancery have muddled along with resulting trusts rules that embarrassed
 or frustrated them.
 This paper is therefore presented as a further contribution to the current debates concerning the basis of the resulting trust. It defends the view presented in the opening sentence that, if the great mass of encrusted learning and accumulated doctrine is stripped away, and the resulting trust is stripped down to its essentials, a very simple doctrine emerges: that the resulting trust, as a classic default rule, arises by operation of law and may be displaced by intention. It arises in two basic situations, in the case of gifts, and in the case of trusts which apparently fail;
 the gift and the apparent failure are the essential facts which constitute the trust, though it can be displaced if in either case it can be demonstrated that the donor actually intended a gift to the recipient. On this view, analysis of the donor’s intention is largely irrelevant to the constitution of the resulting trust, though a donor’s intention to make a gift will displace it – from this perspective, the donor’s intention is responsive to the resulting trust.

In part 2, the resulting trust will be stripped down to its essentials, to establish and defend a vision of a resulting trust which arises by operation of law in the case of gifts and of trusts which apparently fail, but which may be displaced by the donor’s (actual or presumed) intention to benefit the recipient. Part 3 will consider the competing view of Birks and Chambers, and seek to strip the resulting trust to reverse unjust enrichment out of the legal system, before concluding in part 4 that, as a consequence, there is no such thing as a resulting trust to reverse unjust enrichment, and it’s a good thing too!

2.
Stripping down the resulting trust.

Resulting trusts arise by operation of law, and may be displaced by intention. As a matter of history, there seem to be two categories in which such trusts arise. They arise in respect of gifts, and in respect of trusts which seem to fail.

2.1 Resulting Trusts and Gifts

In the case of gifts, resulting trusts arise simply because they are gifts.
 The core of this basic truth is to be seen in the oft-quoted words of Eyre CB in the great case of Dyer v Dyer:

The clear result of all the cases, without a single exception, is that the trust of a legal estate … results to the man who advances the purchase money. This is a general proposition, supported by all the cases, and there is nothing to contradict it; and it goes on a strict analogy with the rule of the common law, that where a feoffment is made without consideration, the use results to the feoffor. It is the established doctrine of a Court of equity, that this resulting trust may be rebutted by circumstances in evidence.

The key to this passage is simple: the resulting trust arises by operation of law simply because the donor transferred the property gratuitously. Because of equity’s historical suspicions of gifts, that was enough for it to require that the recipient justify the receipt, and a recipient who could not would hold it on resulting trust for the donor. The best way for the recipient to justify the receipt was to show that the donor did in fact intend it to be a gift notwithstanding that it was not a transaction for value. In this respect, proof of the donor’s intention was the best of the circumstances in evidence to rebut the resulting trust which had arisen simply by virtue of the gratuitous nature of the transfer. This is the proper role of intention: it is responsive, in the sense that it is properly used in response to a trust which has arisen by operation of law. 
 It is not constitutive, in the sense that it is not an element the presence or absence of which is necessary to constitute that trust. Hence, in the case of a gift, a resulting trust arises by operation of law, and it may be displaced by intention. As a consequence, in Cowcher v Cowcher,
 Bagnall J held:

A resulting trust arises where a person acquires a legal estate but has not provided the consideration or the whole of the consideration for its acquisition, unless a contrary intention is proved.

The mechanism by which the burden of showing the donor’s intention is cast upon the recipient is that old favourite of equity’s, a presumption.
 When a gift is made without consideration, equity presumes that the donor
 intended it to be held on resulting trust
 unless the recipient can rebut the presumption by any evidence that negatives the presumed intention, and in particular by proof of a contrary intention on the part of the donor.
 In such circumstances, as Glover has it, resulting trusts “are implied in the absence of a contrary intention”.
 

The presumption probably reflects the donor’s most likely intention,
 but it does not alter the fact that the two essential characteristics of this trust are that it arises by operation of law because the transfer is made without consideration, and that it can be displaced by demonstrating the donor’s intention to make a gift to the recipient.
 Moreover, as Lord Nicholls put it in the context of another equitable presumption, the “use, in the course of the trial, of the forensic tool of a shift in the evidential burden of proof should not be permitted to obscure the overall position”;
 here, we must be careful not to focus analysis on the forensic tool of the presumption to the detriment of the underlying essential fact of the gift.

However, the interposition of the presumption does have at least four important consequences. First, it is a strong means of casting upon the recipient the onus of justifying the receipt
 – and if the recipient cannot, the property results to the donor. Second, in casting upon the recipient the onus of justifying the receipt by presuming an intention on the part of the donor, and in then allowing that presumption to be rebutted by anything
 that negatives that intention, the set of evidence that can rebut the presumption is broader than the donor’s intention to make a gift to the recipient – though that is still the best way to rebut it. In particular, it can be rebutted by a contrary presumption, the presumption of advancement, which presumes an intention on the part of the donor to make a gift in certain situations.
 

Third, the presumption (that the donor did not intend a gift) must be handled with care: the key is that the intention is presumed from the underlying essential fact to which enquiry ought to be directed and which actually gives rise to the trust. On this view, the donor’s presumed intention is not really constitutive of the resulting trust; that arises because of the underlying fact of the gift from which the donor’s intention is presumed. As a consequence, the proper role of intention in this context is as responsive to the resulting trust and not constitutive thereof. Moreover, the interposition of a presumption as to the donor’s intention between the essential fact of the gift and the resulting trust seems to amount to an unnecessary extra layer of analysis. 

These various themes about the presumption are reflected in the fourth consequence of the interposition of the presumption between the underlying gift and the trust thereby called up. This is the service into which it has been pressed in mediating the contested facts of difficult claims on the breakdown of marriages and other intimate relationships.
 On orthodox principles, if one partner in such a relationship makes a gift of property to the other, then this gift will trigger the presumption giving rise to a resulting trust;
 and if – as is more likely – the partner makes a contribution to the purchase price of property put into the other’s name, then this gift will trigger the presumption giving rise to a resulting trust proportionate to the contribution.
 On similarly orthodox principles, the presumption in such cases can be rebutted, and the trust displaced, by proof of the donor’s intention to benefit the recipient (which is probably the donor’s most likely intention in the context of the intimate relationship). However, the presumption can be rebutted by factors other than the donor’s intention if they negative the donor’s presumed intention;
 and, in the relationship breakdown cases, the courts have also allowed this resulting trust to be displaced by a further trust
 constructed upon the parties’ common intentions about the shares in which interests in the property are to be held.

This further (common intention) trust is not resulting,
 for the very fundamental reason that the role of intention is radically different in the two trusts: the resulting trust arises simply because of the underlying essential fact of the donor’s gift, whilst the role of the donor’s intention is responsive to that, and not in fact constitutive of the resulting trust; whereas the common intention trust arises (as its name suggests) because of the parties’ common intention, so that the role of intention here is in fact constitutive of this common intention trust. But this intrinsic difference between the two trusts can be obscured if the presumption of the donor’s intention is taken too seriously in the resulting trust context: if analysis is directed to the presumed intention of the donor (rather than to the underlying fact of the gift), then it becomes all too easy to elide the donor’s presumed intention with the parties’ common intention
 and as a consequence to mischaracterise the common intention trust as resulting. On the other hand, on a clear-sighted view of the essential characteristics of both trusts, it is clear that the role of intention in the resulting trust context is as responsive to that trust (and not constitutive of it), whereas the role of intention in the common intention trust is as constitutive of that trust. Hence, in the resulting trust context, proof of intention displaces the trust; whereas in the common intention trust context, proof of intention establishes the trust. They are, therefore, very different and entirely separate; and this separation is most easily grasped and maintained if the presumption in the resulting trust context is not taken too seriously or pressed too far.

It may be that Rickett and Grantham also press the presumption too far (though in a different direction). They see the fundamental enquiry in resulting trust cases as whether the transfer is intended by the donor to be beneficial to the recipient, and the presumption as the means by which the donor’s intention is established.
 Consequently, Rickett has argued that resulting trusts ought to be reclassified as presumed trusts.
 This unnecessary re-baptism is born out of a misguided focus on the presumption rather than the underlying facts. The presumption – and, if it is unrebutted, the trust – arise simply because the transfer was a gift. The donor’s intention, actual or presumed, is not constitutive of the resulting trust; that arises out of the underlying essential fact of the gift. However, once a trust has thereby been triggered, an intention on the part of the donor to make a gift to the recipient is sufficient to displace it. 

The resulting trust applies to gifts of both realty
 and personalty;
 however, gifts of realty are not uncommon and the trust is displaced rather easily in such cases, whilst gifts of personalty are especially common and the trust is displaced very easily indeed in such cases.
 Thus, for example, in the context of a joint deposit account, where the donor has deposited money in an account in the joint names of the donor another, equity will raise a resulting trust in favour of the donor depositor unless the presumption of advancement applies or unless evidence can be adduced that the donor intended to make a gift; and it is now
 relatively easy to spell out from the circumstances of the creation or operation of the account that the donor did intend such a gift.
 The resulting trust over gifts is so easily rebutted in so many situations, in fact, that it may be questioned whether such a trust is appropriate to modern conditions.
 But for so long as there is no legislative or judicial act of law reform abrogating it, it remains the law that resulting trusts arise by operation of law in the case of gifts, and are displaced (primarily) by the donor’s contrary intention.

2.2
Resulting Trusts and Trusts Which Apparently Fail

In the case of trusts which apparently fail, resulting trusts arise by operation of law simply because the trust has failed. In Morice v Bishop of Durham,
 where an attempted testamentary bequest to the Bishop of Durham on trust for benevolent purposes failed for uncertainty, Lord Eldon LC held:

The consequence of Law is, that the Bishop takes the property upon trust to dispose of it, as the Law will dispose of it: not for his own benefit, …

As a failed testamentary trust, the law disposed of the residue to the testator’s next of kin, for whom the Bishop held the bequest on trust, a trust which arose by operation of and as a “consequence of Law”. Again, if this apparently failed trust had instead been intended absolutely for the recipient, the resulting trust would have been displaced:

… if the testator meant to create a trust, and not to make an absolute gift, but the trust is ineffectually created, is not expressed at all, or fails, the next of kin take. On the other hand, if the party is to take himself, it must be upon this ground, according to the authorities; that the testator did not mean to create a trust; but intended a gift to that person for his own use and benefit;…

The key to this passage is simple: the resulting trust arises by operation of law simply because the attempted trust appears to have failed, unless the recipient could show that the donor did in fact intend him to have it absolutely.
 This is the proper role of intention: it is responsive, in the sense that it is properly used in response to a trust which has arisen by operation of law.
 It is not constitutive, in the sense that it is not an element the presence or absence of which is necessary to constitute that trust. Hence, where a trust has apparently failed, a resulting trust arises by operation of law, and it may be displaced by intention.

2.3
The Common Structure Underlying Resulting Trusts

Dyer and Morice are merely time-honoured examples of the two categories of resulting trusts which arise in respect of gifts and of trusts which seem to fail. The gift and the apparent failure of the trust are the essential facts which trigger the resulting trust. As a consequence, there is an underlying common structure between the two categories in the combination of the essential fact which generates the trust and the role of the donor’s intention in displacing it. However, in the first category, by means of the presumption, equity interposes a further step between the essential fact which generates the trust and the intention which displaces it. In the infamous Vandervell litigation,
 Megarry J considered that this interposition gave rise to a difference not just in degree but also in kind between the two categories. 

Mr Vandervell transferred shares to the Royal College of Surgeons, which in turn granted an option over the shares to his trust company, Vandervell Trustees. However, he did not clearly specify the trust on which the trust company held the option, and, in Vandervell v IRC,
 the House of Lords
 held that the trust failed for lack of ascertainable beneficiaries, so that there was a resulting trust for Mr Vandervell, with calamitous surtax consequences for him. The Court of Appeal had placed the case in the first category, holding that Mr Vandervell’s gift raised a presumed resulting trust which was not rebutted on the evidence, whereas the majority in the House placed the case in the second category of trusts which apparently fail. Subsequently, with money from a trust in favour of Mr Vandervell’s children, the trust company sought to exercise the option and hold the shares on trust for the children. The revenue again sought to visit Mr Vandervell with a surtax liability, arguing that this trust also failed. However, the Court of Appeal in Re Vandervell’s Trusts (No 2)
 held that, this time, a trust had validly been constituted.
 There being no gap in the beneficial ownership, there could be no resulting trust. For Mr Vandervell, to lose one such case was a misfortune; to have lost both would have looked like carelessness. Nevertheless, Megarry J at first instance had held that this attempt to create a trust too had failed, and, in the course of a consideration of the nature of the resulting trust which thereby arose, held that the two categories operate in different ways:
… in the first category, subject to any provisions in the instrument, the matter is one of intention, with the rebuttable presumption of a resulting trust applying if the intention is not manifest. For the second category, there is no mention of any expression of intention in any instrument, or of any presumption of resulting trust: the resulting trust takes effect by operation of law, and so appears to be automatic.

On this view, the resulting trust in the case of gifts arises by virtue of the presumption of intention, whilst the resulting trust in the case of trusts which apparently fail arise automatically – this automatic resulting trust, “does not depend on any intentions or presumptions but is the automatic consequence of A’s failure to dispose of what is vested in him”.
 

Megarry J’s analysis has been described as a “classic judgment”
 which has been said to be at the heart of the modern law on resulting trusts.
 Nevertheless, his distinction between presumed and automatic resulting trusts, and in particular his understanding of the automatic resulting trust, has divided commentators. Those who take the presumption seriously, whether for unjust enrichment reasons or otherwise, argue that the resulting trust which arises in the case of trusts which apparently fail is not “automatic” in Megarry J’s sense at all but is in fact also based upon a presumption of intention. Birks always presented both species of resulting trust as presumed;
 whilst Chambers demonstrates that there is a long line of authority basing the resulting trust in the case of an apparent failure of a trust on the intention of the donor,
 allowing him to argue as a consequence that the “intention to benefit the third party shows that the [donor] did not intend to benefit the trustee, which is the fact giving rise to the resulting trust by operation of law”.
 Rickett and Grantham argue that an “incomplete disposal is merely the most obvious case for a presumption of non-beneficial intent. Conceptually it is of exactly the same type as the apparent gift cases. Indeed, rather than being the category most likely to be excluded from the operation of the presumption, it turns out to be the category most likely to be included! It is the strongest case for the operation of the presumption”.
 Even Lord Browne-Wilkinson got in on this act in Westdeutsche, arguing that all resulting trusts give effect to the donor’s presumed intention and confessing himself as a consequence unconvinced by Megarry J’s category of automatic resulting trusts.

Although these various positions take the presumption seriously for different reasons, they all demonstrate that it can easily accommodate cases of apparently failing trusts. Moreover, even if the presumption is downplayed in favour of a concentration upon the underlying essential facts, both species of resulting trusts can be said to arise in the same manner, by operation of law as a consequence of the establishment of one or other of the relevant essential facts: it “is very much an operation of law, in the absence of evidence to the contrary. … In fact, once it is accepted that the resulting trust in respect of the … [presumed resulting trust] arises by operation of law in this way, it is difficult to see any real distinction, in terms of legal operation, between Megarry J’s two alleged categories”.
 Since resulting trusts in both categories operate on a similar pattern (they each respond to an essential underlying fact - either of a gift or of an apparent failure of a trust – and may each be displaced by intention), any difference between the two categories can only be a matter of degree and not of kind. Indeed, even if the presumption continues to be interposed between the essential underlying fact and the displacement of the trust in one category but not the other, it does not change the underlying commonality of structure or pattern.

Consequently, the basic point is that resulting trusts arise by operation of law in the case of gifts and of trusts which apparently fail, but they may in either case be displaced by the donor’s intention to make a gift to the recipient. Much of this analysis is to be seen in the speech of Lord Browne-Wilkinson in Westdeutsche, when he said:

Under existing law a resulting trust arises in two sets of circumstances: (A) where A makes a voluntary payment to B or pays (wholly or in part) for the purchase of property which is vested either in B alone or in the joint names of A and B, there is a presumption that A did not intend to make a gift to B: the money or property is held on trust for A (if he is the sole provider of the money) or in the case of a joint purchase by A and B in shares proportionate to their contributions. It is important to stress that this is only a presumption, which presumption is easily rebutted either by the counter-presumption of advancement or by direct evidence of A’s intention to make an outright transfer … (B) Where A transfers property to B on express trusts, but the trusts declared do not exhaust the whole beneficial interest: … A resulting trust is not imposed by law against the intentions of the trustee (as is a constructive trust) but gives effect to his presumed intention.

This statement of resulting trust orthodoxy clearly identifies the two categories of resulting trust and the essential facts which give rise to them. Unfortunately, it adds the common, but analytically unnecessary, step that they reflect donors’ presumed intentions. It also confines the resulting trust to the two categories. As a consequence, Rickett and Grantham argue that it is a rather limited doctrine,
 a creature of the categories and confined to them. On the other hand, an essential move in the Birks and Chambers argument that the resulting trust responds to unjust enrichment is to generalize the resulting trust beyond the two categories.
 However, rejection of the restitutionary reading does not necessarily entail rejection of a generalization of the categories by analogy with the existing two. It is nevertheless difficult to see how this might occur. For example, Shanley J in Fitzpatrick v Criminal Assets Bureau
 declined to extend the presumption of advancement into the commercial sphere; whilst the unprincipled extension of the resulting trust in cases of relationship breakdown in Ireland
 clearly illustrates the dangers inherent in indefensible extensions of the categories of the resulting trust. Indeed, although there is an underlying common structure between the two categories in the combination of the essential fact which generates the trust and the role of the donor’s intention in displacing it, this commonality does not of itself seem to prescribe a basis upon which resulting trusts arise might outside the two categories which have been bequeathed by history. In the end, therefore, Lord Browne-Wilkinson’s definition of the resulting trust in Westdeutsche entirely reflects its history, and provides a complete answer to the important but misguided attempt to provide a restitutionary vision of the resulting trust discussed in the next section.

3.
Stripping out the resulting trust to reverse unjust enrichment

The resulting trust arises from one of two essential facts, a gift or an apparent failure of a trust. From these, orthodoxy has it that equity presumes that the donor intended that the recipient would hold the benefit on resulting trust, – what Glover describes as the trust-creation view of the presumption.
 However, it has been suggested that what equity actually presumes is that the donor did not intend to benefit the recipient,
 – what Glover describes as the negative intention view.
 Samuels JA has suggested that the distinction between these two views is unimportant.
 On the view taken here, he is quite right to sit on this particular fence; how the presumption of the donor’s intention is described matters not at all if the proper focus is not upon it but upon the underlying essential fact which generates the presumption of intention and the resulting trust.

Nevertheless, history has grafted the presumption as to intention onto the underlying facts, and analysis has shifted accordingly. In this respect, the trust-creation view is consistent with history, but Birks argued that “in modern life a technical presumption of an intent to create a resulting trust is plainly nonsense”,
 and Glover argues that the negative intention view now “provides by far the better explanation”
 of the intention presumed. To the extent that it does, it provides Chambers with his basic jumping-off point.
 He distinguishes two species of the negative intention view, identifying “a difference between a presumption that the [donor] did not intend to benefit the recipient and a presumption that the [donor] intended not to benefit the recipient”.
 In his view, whilst either is preferable to the trust creation view, only the former can properly explain the resulting trust:
 “all resulting trusts come into being because the provider did not intend to benefit the recipient”.
 On this view, therefore, in the context of a gift or of a trust which apparently fails, equity presumes such an absence of intention, and the recipient therefore holds the benefit on resulting trust for the donor. 

Obviously, the presumption that the donor did not intend to benefit the recipient can explain all of the cases in which the orthodox presumption is deployed “because the provider’s intention to keep any portion of the beneficial interest necessarily means that he or she does not intend to pass that interest to the recipient”.
 Nevertheless, there are more difficult cases in which the donor could not have formed the relevant intent presumed by orthodoxy to create a trust for himself.
 In such cases, Chambers argues that the orthodox presumption cannot operate, but that his presumption of “a resulting trust based on the lack of intention to benefit the recipient can explain all these cases satisfactorily”.
 However, this is to misrepresent the role of the presumption. As an evidential longstop,
 the relevant intent is presumed simply from the underlying essential fact such as a gift by the donor. It is about presuming – rather than finding the reality of – the donor’s intent in the circumstances, and doing so not because the donor’s intent is issue but because presuming that intent is a useful tactical means of casting upon the recipient the burden of justifying the receipt. Of course, if the presumption has been properly triggered, then an examination of the donor’s actual intention might follow in an attempt to rebut it; and in cases where the donor could not have formed any intent, this will preclude the demonstration of the intent necessary to rebut the trust. Hence, where the donor is unaware of a transaction which amounts to a gratuitous transfer of his property, a resulting trust will be presumed, and if the donor’s intent to make a gift cannot be demonstrated – as it will not be because the donor was unaware of the transaction
 – then the resulting trust will return the benefit to the donor.
 Hence, the orthodox approach is able to accommodate even the difficult cases, even if some of them may be regarded as benign applications of the principle on marginal facts.

Chambers first crucial move, then, is to the take too seriously the presumption as to the donor’s intention.
 Then, in a further crucial move, Chambers argues that if the fact that the donor did not intend to benefit the recipient is the presumed fact from which the resulting trust arises, then it must follow that if it can be affirmatively established that the donor did not intend to benefit the recipient, a resulting trust must equally arise: the “presumption is an inference of a fact drawn from the existence of other facts, whereas the resulting trust is the equitable response to those facts, proven or presumed”.
 This key move both establishes the unjust enrichment approach to the resulting trust and opens up the prospect of a massive expansion of its ambit. On this view, if it is not presumed but proven that the donor had no relevant intention at all, or that it was impaired in some way, a resulting trust will arise. 

Chambers
 cites Hodgson v Marks
 to justify this move. The elderly Mrs Hodgson was persuaded by her smooth lodger, Evans, to put legal title to her house into his name, giving her to understand that she would be owner in all but name. After he had sold the property to Marks, the Court of Appeal held that, on the basis of Rochefoucauld v Boustead,
 Evans held the property on trust for Mrs Hodgson, and that, on the basis of the Land Registration Act 1925, Marks was bound by her interest.  But Russell LJ also held that “the evidence is clear that the transfer was not intended to operate as a gift, and, in those circumstances, I do not see why there was not a resulting trust of the beneficial interest to the plaintiff”.
 On Chambers’ view, this provides an example of a resulting trust arising not because of a gift or the apparent failure of a trust but because of the absence of the donor’s intent, that is, because of the independent demonstration of the fact which is usually presumed.
 However, Swadling argues that Hodgson v Marks is a case in which the court enforced an express trust:
 in giving Mrs Hodgson to understand that she would be owner in all but name, Evans had in effect agreed to hold the property on trust for her,
 an express trust, which – because Rochefoucauld v Boustead meant that Evans could not hide behind any formalities required by the Statute of Frauds – could be enforced against him.
 On this view, the trust which was enforced in Hodgson v Marks was express and arose because of Mrs Hodgson’s actual intention; it did not respond either to an underlying essential fact or to the vitiation of her consent, and cannot therefore properly be described as either resulting or based on an unjust enrichment.

In the absence of Hodgson, no authority justifies Chambers’ attempt to generate a resulting trust on the basis of demonstrating the intention which is said to be presumed. More fundamentally, if the proper focus of the enquiry in resulting trust cases is as to the underlying fact of the gift and not upon the donor’s presumed intention, then demonstrating that the donor did not intend to benefit the recipient is irrelevant to the question of whether a resulting trust arises – all that matters to that question is whether the donor made a gift. Hence, neither authority nor principle justifies his attempt to prove the fact presumed and generate a resulting trust as a consequence.
Having taken the presumption seriously, and spun it into a presumption of negative intention which could also be affirmatively proved, Chambers then sought to justify the proprietary nature of the resulting trust which is thereby generated, arguing that the relevant property must remain identifiable in the defendant’s hands, and that title must not have been lost by becoming part of the defendant’s general assets. All of these various points come together in Chambers’ definition of the essential elements of the resulting trust: 

[e]very resulting trust requires that the [donor] (i) has provided the property and (ii) did not intend to benefit the recipient in the circumstances and, (iii) is identifiable in the hands of the recipient and (iv) has never been a freely available part of his or her general assets before the right to … [claim them] arose.
 

The first issue is a matter of fact. The second goes to the question whether the plaintiff can prove that he did not intend to benefit the recipient, or that any relevant intent was vitiated or qualified. The third is a tracing identification requirement that the property to be fixed with the trust still identifiably exists;
 if it does not, there is nothing upon which to fix the trust. The fourth is a limitation to balance the donor’s claim with competing third party claimants such as the recipient’s creditors, though, for Chambers, where the donor had no intention (for whatever reason) at the moment of the transfer to enrich, then the property has never been freely available to the defendant. On Chambers’ view, if these four elements are satisfied, equity will raise a new
 equitable title by means of the resulting trust.
As to whether this resulting trust reverses unjust enrichment, first, the resulting trust – on (almost
) any analysis – is certainly restitutionary in pattern since it restores the claimant’s property to him. Second, however, Chambers goes further, arguing that the resulting trust is not only restitutionary in pattern but also reverses unjust enrichment in principle because it responds to the impairment of the donor’s intention, which impairment matches a pattern which includes mistake and failure of consideration.
 Third, if so, then the resulting trust would be subject in principle to the defences which that area of the law provides,
 which could well serve to meet objections that an unjust enrichment view of the resulting trust would be to expand it too far. Finally, in Chambers’ view, the resulting reverses unjust enrichments because equity actively raises a new equitable title, rather than passively protecting a pre-existing and continuing one.
 He therefore posits that the venerable resulting trust case of Ryall v Ryall
 might be regarded as the core case of proprietary restitution.

However, this analysis is constructed upon a misguided focus on the donor’s intention that consequently takes the presumption of intention too seriously. The vitiation of the donor’s intent is not in any sense constitutive of the resulting trust; that trust arises because of the existence of an underlying essential fact such as a gift or an apparently failing trust; though, course, it can be rebutted by proof of the donor’s intention. Hence, the proper focus of the enquiry generating the resulting trust in the first place is not upon the intention of the donor at all but is instead upon the underlying essential fact. Furthermore, in taking the presumption too seriously, Chambers’ analysis is unnecessarily concerned with whether the presumption is as to whether the donor intended not to benefit or did not intend to benefit the recipient, and it misconceives the role of the presumption by seeking to prove the fact presumed and to generate a resulting trust as a consequence. Moreover, Ryall v Ryall, far from lending support to Chambers’ analysis, seems in fact emphatically to point the other way. In that case, an executor diverted the testator’s estate to the purchase of lands in his own name, and was held to hold the lands on resulting trust for the estate’s legatees. The Lord Chancellor, Lord Harwicke, explained that a resulting trust would arise “if the estate is purchased in the name of one, and the money paid by another”.
 There is no mention of the presumption at all; instead the analysis was directed simply to the underlying essential fact which gave rise to the trust. Let us by all means have Ryall as the paradigm case, since it entirely supports the view of the issue advanced here.
Although it is the most sophisticated and sustained modern statement of the resulting trust to reverse unjust enrichment, the Chambers analysis was not a Venus rising fully formed from the waves; there were important precursors: Birks argued that the trust in Hodgson v Marks was restitutionary at least in pattern,
 that traditional resulting trusts are restitutionary both in pattern and in origin,
 and that the orthodox approach to resulting trusts is therefore conservative and incomplete.
 For him, therefore, Lord Browne-Wilkinson’s restatement of the orthodoxy in Westdeutsche overly narrowed the ambit of resulting trusts, “shut[ting] them up in their own little enclave”.
 Instead, on his view, donors should be able to rely on a resulting trust if they can prove the fact which the presumption usually presumes, that the donor did not intend to benefit the recipient.
 Many have found this analysis attractive;
 indeed, Chambers has amplified Birks’ approach to the presumption, placing even greater emphasis upon Hodgson v Marks, arguing that it is resulting not only in pattern but also in origin.
 But, as the analysis above demonstrated, Hodgson simply will not bear this weight. Nevertheless, returning to the theme, Birks finally argued that the fact presumed in the context of resulting trusts is the absence of an explanatory basis for the transfer, which should be seen for that reason as trusts responding to unjust enrichment.
 But this misrepresents the presumption in precisely the same way as Chambers does, and falls for the same reason.

Another route to the resulting trust to reverse unjust enrichment, which does not set out from Hodgson v Marks or seek to misrepresent the presumption, is that taken by Worthington, who argues that in cases where assets are transferred pursuant to mistake or failure of consideration, “it is generally the case that the transferee receives the asset for no consideration. Since a gift is clearly not intended, it seems appropriate to adopt the presumed resulting trust analysis”.
 On this analysis, the necessary want of consideration can arise as a matter of fact, as in the case of voluntary or mistaken payments, or as a matter of law, as in the case of ultra vires contracts. Because it makes no attempt to reformulate the orthodox presumed resulting trust but instead attempts to bring impaired transfers within it, this is an attractive analysis. However, there is a fundamental contradiction at its core. Take the example of a mistaken gift. Either the donor makes a gift, in which case a traditional resulting trust arises (and may of course be rebutted); or the donor makes a mistake, in which case the transfer cannot amount to a gift, and any trust which reverses the transfer cannot be a traditional resulting trust.

Despite the problems at the heart of Chambers analysis, judicial support for the “restitutionary resulting trust”
 seems nevertheless to be growing. In the Court of Appeal in Twinsectra v Yardley, Potter LJ held that

the role of intention in resulting trusts is a negative one, the essential question being whether or not the provider intended to benefit the recipient and not whether he or she intended to create a trust. The latter question is relevant to whether the provider succeeded in creating an express trust, but its relevance to the resulting trust is only as an indication of lack of intention to benefit the recipient.
  

On appeal in the House of Lords, Lord Millett went further, referring with apparent approval to the “central thesis”
 of Chambers’ book that 

a resulting trust arises whenever there is a transfer of property in circumstances in which the transferor … did not intend to benefit the recipient. It responds to the absence of an intention on the part of the transferor to pass the entire beneficial interest, not to a positive intention to retain it.
 

This is unsurprising; he had made similar comments in the Privy Council in the earlier Air Jamaica v Charlton, that the resulting trust 

arises by operation of law … [and] gives effect to intention … since it responds to the absence of any intention on … [the donor’s] part to pass a beneficial interest to the recipient.

This differs quite substantially from the approach of Lord Browne-Wilkinson in Westdeutsche, to which no reference was made either by Potter LJ in Twinsectra or by Lord Millett in Air Jamaica. However, although Lord Millett in Twinsectra commented that Lord Browne-Wilkinson had given “an authoritative explanation of the resulting trust in Westdeutshce”,
 he immediately diluted this by commenting that “its basis has been further illuminated”
 by Chambers, and he undermined it even more by adopting and applying many elements of Chambers’ approach. The move from Westdeutsche to Chambers on the basis that the latter has “further illuminated” the former suggests that one is a development of the other, whereas they are quite obviously antithetical conceptions; such legerdemain is unworthy of Lord Millett; if he had wanted to reject Westdeutsche, he should have done so expressly.

4.
Conclusion

In Vandervell, the House of Lords perceived little difficulty with resulting trusts principles,
 but Megarry J made heavy weather of their speeches, and in distinguishing between presumed and automatic resulting trusts, began a process by which those principles could now find themselves in a mess.
 Indeed, the Court of Appeal in Carlton v Goodman
 treated the juridical basis of the resulting trust as an open question which they seemed relieved not to have to answer in that case.

Something therefore needs to be done to tidy up that mess; and it is not the kind of issue that can be resolved simply by citation of authority. Swadling could no more persuade Chambers that Lord Millett is wrong simply by citing Westdeutsche than Chambers could persuade Swadling that Lord Browne-Wilkinson is wrong simply by citing Air Jamaica. Instead, an argument of principle has to be constructed, where such principles are informed by precedent, logic and policy.
 On that basis, the best way to tidy up the mess is to strip the resulting trust down to its essentials, and recognise as a consequence that it arises by operation of law in the case of gifts and of trusts which apparently fail, and that it may be displaced by intention. Hence, Part 2 of this article demonstrated that such a coherent statement of the orthodoxy may easily and logically be distilled from the existing body of precedent. 

Nevertheless, it has recently been suggested that the mess may be better tidied by explaining the resulting trust on unjust enrichment principles. This should be resisted. Unjust enrichment is a standard external to the resulting trust which it is unnecessary to impose upon it to solve its problems or to provide it with an underlying explanation. In particular, the analysis offered by Birks and Chambers fundamentally misconceives the roles of the donor’s intention and of the presumption thereof. The donor’s intention is not constitutive of the resulting trust but instead is merely responsive to a trust which arises because of the existence of an underlying essential fact, such as a gift or an apparently failing trust. Hence, Part 3 of this article established that, despite some favourable dicta, it ought not to displace the orthodoxy.

As to the location of the orthodoxy on the map of the law, there are at least two taxonomic responses. First, on the one hand, Birks long argued that all rights, personal and proprietary, are responses to consent, wrongs, unjust enrichment, or other events.
 He is followed in this by Chambers,
 who argues that, in these terms, the resulting trust is restitutionary, responding to unjust enrichment, but not to consent, wrongs or other events. Whether or not this ultimately proves a helpful taxomony,
 the analysis here – by directing attention to the underlying facts of the gift or the trust which apparently fails – demonstrates that the resulting trust does not respond to unjust enrichment or to consent or to wrongs; to that extent, the resulting trust responds to the other events of the gift or the apparent failure of the trust. This might be a little unsatisfying for Linnaean taxonomists, but the common law is a messy thing, pragmatic, casuistic, often not fitting into prettily labelled boxes. Whilst the fact that this might offend our sense of order might provide a basis for an argument of what the law ought to be, it certainly does not provide a touchstone for a statement of what it is. Second, on the other hand, in Foskett v McKeown,
 the House of Lords sharply distinguished between rights born of property and rights born of unjust enrichment. Unsurprisingly, Chambers criticises this opposition;
 but, to the extent that it is meaningful, the analysis here demonstrates that resulting trusts are of the former kind and not of the latter.

For all of these reasons, therefore, there is no justification for the annexation of resulting trusts by the law of restitution for unjust enrichment. Consequently, in the end, there is no such thing as a restitutionary resulting trust or a resulting trust to reverse unjust enrichment, and it’s a good thing too!
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